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The Affordable Care Act

INTRODUCTION: THE DEVIL IS IN THE DETAILS

On March 23, 2010, President Obama signed the Affordable Care Act, which put
into place comprehensive health insurance reforms scheduled to roll out over the
following four years and beyond.

According to the Brookings Institution’s Center for Effective Public Manage-
ment, the ACA is intended to fix a wide variety of problems in the health insur-
ance market for the benefit of all participants, not just the uninsured. The law
has become highly politicized, however, resulting in fierce battles on Capitol Hill
over its funding, disagreements between state and federal governments over its
legitimacy, and a lawsuit that reached the U.S. Supreme Court. Notwithstanding
the controversy surrounding it, the ACA is established law and employers must
prepare to implement those provisions affecting them.

As employers consider their options for implementing the many provisions of
the ACA effective in 2014, they must be aware of both what is required of them
and of the consequences of failing to meet these obligations. The ACA require-
ments are complex, and failure to meet them can be expensive, so the sooner an
employer has its implementation plan in place, the better.

This issue of Workforce Strategies discusses in detail the ACA provisions that
will go into effect in 2014 and provides expert advice and best practices on how
employers can most effectively comply with them.

THE AFFORDABLE CARE ACT

The ACA is established law,
and employers must prepare
to implement it.
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The Affordable Care Act

ACA PROVISIONS EFFECTIVE IN 2014

The following provisions of the ACA are effective Jan. 1, 2014:

s Individuals must obtain health care coverage or pay a penalty.

s Most annual limits on health care coverage will be eliminated, excepting
limits on specific covered benefits not defined as ‘‘essential health benefits.’’

s Participant annual out-of-pocket expenses must be subject to the same lim-
its imposed by health savings account-compatible high-deductible health plans.

s Qualified health plans must include ‘‘essential health benefits’’ and meet a
specified actuarial benefit value.

s Health exchanges and marketplaces allowing individuals and eligible em-
ployers to purchase health insurance must be created.

s Preexisting condition exclusions must be eliminated for all participants.

s The waiting period for coverage must not exceed 90 days.

s Maximum wellness incentives must be increased from 20 percent to 30
percent of the cost of coverage, potentially 50 percent for smoking cessation pro-
grams.

s A fee will be charged health insurance issuers and certain plan administra-
tors on behalf of self-insured group health plans for the transitional reinsurance
program.

These regulations can be broken down into three specific goals:

s new consumer protections,

s improvements in the quality of health care and lowered costs and

s increased access to health insurance.

New Consumer Protections

Many individuals have been denied full access to health care because of previ-
ous diagnoses. To address this problem, the ACA implements ‘‘strong reforms’’
to prohibit insurance companies from refusing to issue initial policies or renew
existing policies because of an individual’s preexisting condition.

The law also forbids insurance companies from charging higher rates on the ba-
sis of gender or health status and imposing annual dollar limits on the amount of
coverage an individual may receive.

Improving Quality and Lowering Costs

Tax credits will be used as a way to make obtaining health insurance easier for
the middle class and more affordable for people with incomes of 100 percent to
400 percent of the poverty line who are not eligible for other affordable cover-
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age. These individuals may also qualify for reduced cost-sharing obligations,
such as co-payments, co-insurance, and deductibles.

Increasing Access to Affordable Care

In its efforts to make health insurance affordable for all, the ACA will expand
Medicaid to cover individuals and families earning less than 133 percent of the
poverty level (approximately $14,000 for an individual and $29,000 for a family
of four).

States that choose to participate in the Medicaid expansion will receive 100 per-
cent federal funding for the first three years to support this expanded coverage,
90 percent in subsequent years.

To spread the risk and cost of health care, the ACA requires most individuals
who can afford it to obtain basic health insurance coverage. Individuals who
choose not to purchase health insurance will be required to pay a fee to help
offset the costs of caring for uninsured Americans.

THE AFFORDABLE CARE ACT

The ACA requires most
individuals who can afford it
to obtain basic health
insurance coverage.
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The Affordable Care Act

THE COST OF NONCOMPLIANCE

On July 2, 2013, the Department of the Treasury announced that it was delaying
the employer ‘‘play-or-pay’’ mandate and accompanying reporting requirements
under the ACA, originally scheduled to become effective in 2014, by one year.
Accordingly, employers will not be subject to penalties for failing to offer full-
time employees health care coverage that meets certain standards until 2015.

The delay in the play-or-pay mandate gives employers a year to decide what
benefits they will offer in 2015 when they become liable for failures to comply
with the ACA, Sarah Lockwood Church, special counsel for Saul Ewing LLC in
Pittsburgh, Pa., told Bloomberg BNA.

The ‘‘assessable payments’’ (penalties) for noncompliance with the employer
shared-responsibility requirement are not deductible and ‘‘are significant,’’
Church said. Under the ACA, there are two ways an employer can become liable
for penalties:

s No-offer penalty: If an employer fails to offer minimum essential coverage
to at least 95 percent of its ACA full-time employees and just one of its full-time
employees obtains health care coverage in the marketplace and qualifies for sub-
sidized coverage, the employer can be assessed a penalty of $2,000 multiplied
by the number of its total full-time employees.

s Penalty if coverage is not sufficient and/or not affordable: The coverage
an employer offers must both be affordable and provide what is called ‘‘mini-
mum value.’’ The penalty for not meeting these criteria is $3,000 per employee
annually, but only applied to employees who both obtain health care coverage in
the marketplace and qualify for subsidized coverage. Additionally, if the second
targeted penalty applies, it will never exceed the amount that would have been
imposed had the ‘‘global’’ ($2,000 for each full-time employee) penalty applied.

The failure to provide mandated benefits also results in penalties under the ACA,
Church said. With certain exceptions, a failure to comply with an ACA mandate
can result in an excise tax of $100 per day per employee to whom the benefit
was denied. No penalty will apply if the failure was due to reasonable cause
rather than willful neglect and is corrected during the 30-day period beginning
on the date the employer first knows (or by exercising reasonable due diligence
would have known) that the failure existed. ‘‘Correction’’ means putting the em-
ployee in the financial position he or she would have been in had the failure not
occurred, Church said.

Attorneys: ‘Do Not Ignore the Mandate’

The question of whether to ‘‘play’’ by offering sufficient coverage or ‘‘pay’’ the
penalty has become an important issue for many employers and one that in-
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volves strategic choices about benefits structure and workforce composition, ac-
cording to attorneys with Littler’s Healthcare Reform Consulting Group.

While the delay comes as a relief to employers scrambling to prepare for the
mandate’s 2014 effective date, it does not mean they can ignore the ACA or the
critical decisions it calls upon them to make, according to Ilyse Schuman, co-
chair of Littler’s Workplace Policy Institute, and Stephen Friedman, co-chair of
Littler’s Employee Benefits Practice Group.

According to the Treasury Department announcement and subsequent Notice
2013-45 issued on July 9, 2013, this delay is intended to provide additional time
for input from employers and other reporting entities in an effort to simplify re-
porting requirements and ‘‘to provide employers, insurers, and other providers of
minimum essential coverage time to adapt their health coverage and reporting
systems.’’

To Delay or Not to Delay?

As part of the mandate, the Internal Revenue Code requires annual information
reporting by health insurance issuers, self-insuring employers, government agen-
cies and other providers of health coverage. The rules also require annual infor-
mation reporting by large employers relating to the health insurance they offer
(or do not offer) full-time employees. Although these reporting requirements
have been delayed until 2015, the IRS ‘‘strongly encourages’’ employers to vol-
untarily implement information reporting in 2014 to provide a smoother transi-
tion to full implementation in 2015.

The delay in providing affordable minimum coverage until 2015 may hurt rather
than help some employers, however, if employees who obtain coverage from
subsidized exchanges in 2014 find they prefer this to the qualifying employer
coverage they become eligible for in 2015, according to Schuman and Friedman,
who advise employers to carefully consider the employee relations concerns as-
sociated with delaying offering qualifying health coverage until 2015.

Schuman and Friedman advise employers to look beyond 2014 and weigh the
costs and benefits to their workforce, business operations and bottom line of
competing ACA implementation strategies. The delay gives employers more time
to evaluate and implement optimal play-pay strategies, so employers considering,
for example, workforce restructuring strategies—such as reducing the hours of
their workers or hiring more part-time employees to take advantage of ACA’s
exemption from mandated coverage of employees working on average fewer
than 30 hours a week or 130 hours a month—can carefully evaluate the benefits
and employment law implications of such actions.

THE AFFORDABLE CARE ACT

The delay does not mean
employers can put off critical
decisions.
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The Affordable Care Act

STATE DECISIONS

One unique feature of the ACA compared to other health care programs such as
Medicare is that it leaves a number of key decisions to states.

According to the Brookings Institution’s User’s Guide to the ACA, among the
most important of these is the decision whether to create a state insurance ex-
change.

As of September 2013, 16 states and the District of Columbia have set up their
own exchanges, and another seven states have set up what are called ‘‘partner-
ships’’ where they will share responsibility. Utah was the only state that declined
to implement an individual exchange but chose to continue its state-based small
business marketplace. The remaining 26 states declined to set up exchanges,
leaving that work to the federal government.

Another state decision, whether to expand Medicaid coverage, was not built into
the law but resulted from the Supreme Court’s decision on the constitutionality
of the ACA (National Federation of Independent Businesses (NFIB) v. Sebelius;
see below).

Individual Exchanges, Small Business Exchanges

The Health Insurance Marketplace, also known as the individual insurance ex-
change, is a way for uninsured Americans and their families to purchase health
insurance in one place, according to HHS. Coverage begins as early as Jan. 1,
2014, for people enrolling by Dec. 15, 2013.

‘‘For years, the financial, physical or mental health of millions of Americans
suffered because they couldn’t afford the care they or their family needed,’’ U.S.
Department of Health and Human Services Secretary Kathleen Sebelius said in a
press release. ‘‘But thanks to the health care law, all of that is changing. Today’s
launch begins a new day when health care coverage will be more accessible and
affordable than ever before.’’

Insurance Marketplace coverage allows consumers to pick a plan that best meets
their needs, the needs of their families and their budgets. Through the application
process, an individual can determine if he or she qualifies for lower costs on
health insurance because of income or for free or low-cost coverage through
Medicaid or the Children’s Health Insurance Program.

Data released by HHS show that consumers will be able to choose from an aver-
age of 53 health plans in the Federally Facilitated Marketplace, and the majority
of participants will have a choice between at least two different health insurance
companies. According to HHS, nearly six in 10 uninsured individuals could get
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insurance for $100 or less with financial assistance from and expanded access to
Medicaid.

The Health Insurance Marketplace also includes a Small Business Health Option
Program (SHOP) designed for small employers with 50 or fewer full-time
equivalent employees. The SHOP will allow small employers to make side-by-
side comparisons of health insurance plans to choose the right plan for their
business and employees. Employers buying health insurance through the SHOP
may also qualify for a Small Business Health Care Tax Credit to help defray
their premium costs.

According to HHS, many businesses with fewer than 25 employees have already
received a tax credit of up to 35 percent of their health insurance costs. For
2014, the tax credit will be raised to match up to 50 percent of the employer’s
contribution to premiums.

The Supreme Court Decision and Medicaid Coverage

According to Brookings, the second key decision that state governments have to
make regarding implementation of the ACA results from the U.S. Supreme

 

Source: Brookings Institution, User’s Guide to the ACA

THE AFFORDABLE CARE ACT
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Court’s decision in National Federation of Independent Businesses (NFIB) v.
Sebelius (U.S., No. 11-393, 6/28/12), handed down on June 28, 2012.

In deciding the issue, the court determined that because the Medicaid expansion
was so significant, it constituted a ‘‘new program’’ and that withholding all Med-
icaid funding from states that failed to enact the expansion, as had been pro-
posed, would be unconstitutional. The decision left governors to decide whether
to expand the Medicaid program in their individual states. In many cases, this
has become a partisan decision, the majority of Democratic governors opting to
expand Medicaid and the majority of Republican governors opting not to.

According to Brookings, because the legislation had anticipated that all states
would expand Medicaid beyond the point where the federal subsidies kick in
(100 percent of the federal poverty line), the current law as interpreted by the
Supreme Court has unintentionally created a class of people who may not be
able to afford coverage or access either Medicaid or the federal subsidy offered
through the exchanges.

Unintended Consequences

Most states with Democratic governors have opted to create their own exchanges
and to aggressively pursue enrollment, as well as to expand Medicaid, Elaine
Kamarck, founding director of the Center for Effective Public Management and
co-author of Brookings’ User’s Guide to the ACA told Bloomberg BNA, predict-
ing that as a result blue (Democrat-controlled) states are likely to create healthy
insurance markets with many carriers competing to provide coverage and offer-
ing a wide variety of options to attract customers.

‘‘If you are in a blue state, this might be a good experience,’’ Kamarck said.

In the red (Republican-controlled) states, however, almost all the governors have
opted to let the federal government run the insurance exchanges and not to ex-
pand Medicaid, which has created a subset of people too rich for Medicaid and
too poor to get subsidies under the ACA, Kamarck said.

In addition, there has been ‘‘open hostility’’ in the red states to individuals who
wish to advertise the insurance exchanges, according to Kamarck.

‘‘There is a lot of obstruction,’’ she said. ‘‘The bottom line on both sides is there
is a certain element of self-fulfilling prophesies going on.’’

Health insurance works best when cost and risk are spread over a large popula-
tion, Kamarck said. Because the ACA does not include criminal penalties for not
participating, however, healthy individuals may decide not to enroll, so that the
fundamental architecture of the exchange program—getting healthy people to
sign up to help spread the risk—will not work, Kamarck said.

WORKFORCE STRATEGIES
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The Affordable Care Act

BEST PRACTICES

As employers change their health benefits to bring them into line with the re-
quirements of the ACA, it is crucial that they communicate with employees
openly and frequently, Julie Stich, research director with the International Foun-
dation of Employee Benefits, told Bloomberg BNA.

Communication with plan participants is important because as open enrollment
approaches now to gear up for 2014, plan sponsors and HR benefit specialists
will be receiving large volumes of questions from employees and other plan par-
ticipants, Stich said.

‘‘I think there’s confusion out there among employees and individuals’’ about
exchanges and other elements of the ACA, Stich said, so it is important that em-
ployers be proactive about communicating information to employees.

Insurance brokers and agents can be a particularly important resource for em-
ployers, Stich said, as can local health benefit associations.

2014: ‘A Good Planning Year’

In general, 2014 is ‘‘a good planning year’’ for employers to test how their ben-
efits plans will work under the ACA, Church said.

Some employers, for example, think they might be better off self-insuring rather
than purchasing coverage from an insurance carrier, Church said.

A self-insured group health plan (or a self-funded plan, as it is also called) is one
in which the employer assumes the financial risk of providing health care ben-
efits to its employees. In practical terms, self-insured employers pay for each
out-of-pocket claim as it is incurred instead of paying a fixed premium to an
insurance carrier, an option known as a fully insured plan.

Self-insured plans can impose additional responsibilities on employers,
however—for example, with regard to the personal health information protec-
tions under the Health Insurance Portability and Accountability Act, Church said.

Controlled Groups

Large employers—those with 50 or more full-time or full-time equivalent
employees—are subject to the ACA’s employer shared-responsibility provisions,
which require them to offer their full-time employees health insurance beginning
in 2015 or pay penalties for failure to offer coverage that meets certain require-
ments under the ACA.

In response to the employer mandate, some companies may try to decentralize
their operations into separate units each small enough not to meet the mandate

THE AFFORDABLE CARE ACT
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threshold, Church said. Businesses tempted to employ this strategy need to be
aware, however, that if separate entities qualify as members of a ‘‘controlled
group,’’ they will be considered a single employer under the ACA employer
mandate.

There are three types of controlled groups:

s In a parent-subsidy group, one or more businesses are connected through
stock ownership with a common parent corporation (such as a chain).

s In a brother-sister group, five or fewer common owners directly or indi-
rectly hold a ‘‘controlling interest’’ of each company and have ‘‘effective con-
trol.’’ A common owner must be an individual, trust, or estate.

s A combined group consists of three or more organizations where each or-
ganization is a member of either a parent-subsidiary or brother-sister group and
at least one corporation is the common parent of a parent-subsidiary and is also
a member of a brother-sister group.

To clarify that rather complicated final definition, the IRS provides the following
example of a combined group:

A is a corporation owning 80 percent of York Partnership and 90 percent of Sharp Cor-
poration. York Partnership owns 85 percent of Tripp Corporation.

Under this structure, York Partnership, Sharp Corporation and Tripp Corporation are
each members of the same combined group of businesses under common control be-
cause:

s York Partnership, Sharp Corporation, and Tripp Corporation are each members of
either a parent-subsidiary or a brother-sister group, and

s York is both the common parent of the parent-subsidiary group consisting of York
and Tripp and a member of a brother-sister group consisting of York and Sharp.

Diversified businesses could have a complicated time counting all their full-time
and part-time employees to see whether they qualify as a large or small em-
ployer under the law, Church warned.

‘‘We are seeing a lot of businesses that don’t realize they need to do this in order
to realize what their compliance issues are,’’ she said.

Church recommends that employers set up a method in their payroll systems to
track employees to determine who is full-time under the ACA rules and who is
part-time.

‘‘It’s a good year to kind of experiment,’’ she said.

Looking Forward

While the provisions becoming effective in 2014 may be the more pressing, it is
also important for employers to prepare for future ACA mandates.

Employers with a high-cost-benefits plan should be thinking about the ‘‘Cadil-
lac’’ tax that goes into effect in 2018, for example. Stich cited one survey of
companies offering such plans that found that 17 percent had already taken ac-
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tion in anticipation of the Cadillac tax, and 40 percent were preparing to accom-
modate that provision.

According to Kamarck, the federal-state conflict over the ACA could continue to
be an issue and introduce further uncertainty for employers.

The Brookings’ User Guide, for example, describes a possible situation in which
governor-appointed state commissioners choose not to create ACA insurance
exchange ‘‘navigators’’ intended to help people who have been uninsured get
through the complex process of finding insurance and qualifying for a subsidy.

While the states were given startup funds to establish the navigators, problems
could arise as these funds run out and states have to find ways to fund the navi-
gators themselves, according to Brookings. Although the ACA explicitly states
that insurance issuers cannot be navigators, some states have invoked their au-
thority to regulate and license navigators in the same way they oversee insurance
agents and brokers.

‘‘In the highly partisan atmosphere in which the ACA is being implemented,
state interference with the federal navigators is perceived as simply the latest in
a series of steps designed to slow down or impair implementation,’’ Kamarck
and co-author Sheila Burke, a faculty research fellow at the Malcolm Wiener
Center for Social Policy and a member of the faculty at the John F. Kennedy
School of Government at Harvard University, wrote.

THE AFFORDABLE CARE ACT
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The Affordable Care Act

CONCLUSION: TAKING ACTION

While the complexity of the ACA may seem overwhelming to many employers,
there are simple steps to getting started. As outlined by the Society for Human
Resource Management, employers should formulate and implement their action
plans now by taking the five steps described below:

s Identify workers who are misclassified as independent contractors. Both
the Department of Labor and the IRS have announced that addressing the issue
of misclassified workers is a high priority for their audit and enforcement activi-
ties. To comply with the ACA’s provisions requiring businesses to count their
employees and identify which are ‘‘full-time’’ as a foundational matter, employ-
ers should begin with distinguishing employees from independent contractors.
According to SHRM, non-employee status should be examined and documented,
and now is the time to correct the misclassification of workers who are errone-
ously treated as independent contractors.

s Investigate the application of the controlled and affıliated service group
rules. As discussed, the ACA requires employers that are ‘‘related entities’’ to
count their workers as though employed by a single entity. Two related employ-
ers, each with 25 full-time or full-time equivalent employees, for example, are
counted as one ‘‘applicable large employer.’’ Now is a good time for employers
to review their corporate structure to determine whether related-entity issues ex-
ist, SHRM said.

s Examine temporary and leased employee agreements. Treasury regulations
promulgated under the ACA suggest that an applicable large employer may be
subject to ACA penalties for failure to cover any worker who is a ‘‘common
law’’ employee as determined under the Internal Revenue Code and related regu-
lations. Businesses that hire workers through temporary and employee leasing
agencies may find themselves classified as co-employers with the agencies and
so jointly liable with them for ACA penalties, according to SHRM. Employers
that contract with temporary employment and employee leasing agencies should
examine their contracts and take steps to ensure the agencies both shoulder the
burden for ACA compliance for the workers they supply clients and indemnify
their client-employers from ACA penalties, SHRM advised.

s Avoid ‘‘messing’’ with your insurance contract renewal dates. The Treasury
regulations promulgated under the ACA lock a group health plan’s year into the
12-month period defined as the ‘‘plan year’’ as of Dec. 27, 2012, meaning that it
is too late for employers to try to delay the ACA’s effective date by altering their
plan years and that changing the renewal date of the insurance contract that
funds a group health plan will not be successful in altering the actual plan year.
The only consequence of changing an insurance policy renewal date at this point
will be to create a plan that must comply with the ACA by Jan. 1, 2014, and a
noncompliant insurance policy to fund the plan into or through 2014.

WORKFORCE STRATEGIES
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s Take the time to model the impact of the ACA’s mandates and penalties.
Elimination of the ability of insurance carriers and self-funded plans to limit li-
ability by imposing annual and lifetime benefit caps means that the financial risk
of offering group health plan benefits has risen and that the cost of coverage will
also rise, SHRM said. This makes it imperative for all employers to model the
impact of potential rising coverage costs, the non-deductible expense of ACA
penalties, the effect of moving employees from full-time to part-time status, and
the affordability of different group health plan designs in order to forecast and
plan for the impact of the ACA on the employer’s ‘‘bottom line.’’

Schuman and Friedman also warn that employers should pay close attention to
any legislative or regulatory changes being considered that could affect the
implementation requirements of the ACA. Legislation currently pending in Con-

IRS Ups Worker Classification Enforcement

The Internal Revenue Service may soon be taking enforcement action
under the Affordable Care Act because of worker misclassification, ac-
cording to Daniel Janich, an officer in the Employee Benefits Practice
Group in the Chicago office of Greensfelder, Hemker & Gale P.C.

Large employers—those with 50 or more full-time or full-time-
equivalent employees—are subject to the ACA’s employer shared-
responsibility provisions, which require employers to offer their full-time
employees health insurance beginning in 2015 or pay penalties for fail-
ure to offer coverage that meets certain requirements under the ACA.

Companies seeking to avoid large employer status could hire fewer than
50 full-time employees and make up the balance of their workforces
with contingent workers not eligible for their benefit plans.

‘‘This is a subterfuge that the IRS might be looking at to ensure that
contingent workers are truly contingent workers and not being labeled as
such simply to avoid the mandates under the Affordable Care Act,’’ Jan-
ich said.

In proposed regulations issued in January 2013, the Internal Revenue
Service said it would follow the common-law definition of employee for
purposes of the ACA. That definition determines an individual’s employ-
ment status by the employer’s right to control how the work is per-
formed, not just what the end product will be.

The IRS looks beyond an employer’s definition of individuals as inde-
pendent contractors, leased employees, seasonal or temporary employees,
or workers in professional employer organizations to what the actual
employment relationship is, Janich said, so employers must be careful in
determining which workers to count for ACA purposes.

THE AFFORDABLE CARE ACT
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gress, for example, would change the ACA definition of a full-time employee
from 30 hours a week to the more customary 40 hours a week, which would
significantly alter the terms of the play-or-pay mandate.

ACA compliance will be easier and more cost-efficient and effective if ap-
proached proactively by employers, SHRM advises. Employers that take advan-
tage of the upcoming months to undertake these steps will be better prepared to
meet both financial and operational challenges.
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The Affordable Care Act
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